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Petition for Supervisory Wit. G anted.

11 PER CURI AM M t subi shi Heavy Industries Anerica,
Inc. (Mtsubishi) petitions this court to issue a supervisory
wit directed to the CGrcuit Court for MIwaukee County, the
Honorabl e Dom nic Amato presiding. M t subi shi chal |l enges the

circuit court's order dated COctober 29, 1999, which permtted

the M| waukee Journal Sentinel, Inc. (M]S) to intervene in the
underlying negligence action. The order directed, anobng other
things, that the parties “in possession of any deposition,

transcript, deposition videotape or related exhibits

provide <copies of such mterials upon request of Journal

Sentinel Inc.”?t

' In addition to this petition for supervisory wit,

M t subi shi also sinmultaneously filed a petition for review of a
court of appeals’ Novenber 23, 1999 decision denying its request
for supervisory relief. Because this court now grants the
petition for supervisory relief, Mtsubishi’s alternative
petition for review is unnecessary and is therefore dismssed.
State ex rel. Newspapers v. Crcuit Court, 124 Ws. 2d 499, 504
n. 2, 370 N.W2d 209 (1985).
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12 The dispositive issue in this case is whether the
circuit court erred in permtting MIS to intervene in this
action and directing that MJS have access to unfiled, pretria
di scovery materials the parties and their attorneys may have in
their possession. W conclude that the M Iwaukee Journal
Sentinel, Inc. should not have been permtted to intervene as a
matter of right to obtain access to unfiled, pretrial discovery
mat eri al s. Accordingly, we grant this petition for supervisory
wit.

13 On July 14, 1999, three ironworkers were killed when a
construction crane collapsed while Ilifting a section of the
retractable roof for the new stadi um being constructed at Ml er
Park in MI|waukee. Subsequently, on August 12, 1999, the w dows
of the three deceased iron workers (plaintiffs) brought suit
agai nst M t subi shi Heavy I ndustries  Anerica, I nc., t he
subcontractor for the construction of the retractable roof, and
other entities alleging clainms of negligence as well as clains
for punitive damages.

14 The plaintiffs then served deposition subpoenas on
five enployees of Mtsubishi and scheduled oral, videotaped
depositions of those enployees beginning in the second week of
Oct ober, 1999.

15 On October 1, 1999, Mtsubishi filed a notion in the
circuit court seeking a protective order pursuant to Ws. Stat.

§ 804.01(3),2 and a stay of the depositions of its five enployees

2 Wsconsin Stat. § 804.01(3) provides in pertinent part:
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until investigations by the MIwaukee County District Attorney’s
O fice and QOccupational Safety and Health Adm nistration (OSHA)
had concluded and the possibility of crimnal prosecution had
passed. The circuit court, after a hearing, inposed what it
referred to as a “gag order” directing that the depositions of
the five Mtsubishi enployees be sealed, that the parties and
their attorneys be subject to the gag order and not reveal to
the public or press the contents of those depositions, and that
the gag order remain in effect for 30 days after the enpl oyees

depositions were conpleted after which Mtsubishi would have to
denonstrate that the depositions of the five enployees should
remai n seal ed.

16 At a subsequent scheduling <conference held on
Cctober 15, 1999, the court explained that the gag order
remained in place with respect to the depositions of the five
M t subi shi enpl oyees, but that the order did not apply to any
ot her depositions. The court reiterated that the gag order
would not remain in place indefinitely, but that within 30 days
after the depositions of the five Mtsubishi enployees had been
conpleted, the gag order would be |lifted unless M tsubishi gave
sufficient reasons why the order should remain in effect.

17 On COctober 18, 1999, the scheduled deposition of an

enpl oyee of Neil F. Lanpson, Inc., the lessor of the crane and

(3) Protective Oders. (a) Upon notion by a party or
by the person from whom discovery is sought, and for
good cause shown, the court may neke any order which
justice requires to protect a party or person from
annoyance, enbarrassnent, oppression, or undue burden
or expense.
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one of the naned defendants in the underlying action, was held.
A representative from MS appeared at that deposition and
requested that he be allowed to attend and be given copies of
the transcript. Because there was confusion and disagreenent
between the parties about the extent of the court's gag order
this request was denied and MIS s representative was told to
seek court permssion to gain access to the depositions.

18 The next day, OCctober 19, 1999, MIS filed a notion in
the circuit court to intervene as a matter of right in the
underlying action pursuant to Ws. Stat. 8 803.09(1). MIS
clained that it had a right to intervene for the purpose of
protecting the public’'s interest in disclosure of the discovery
pr oceedi ngs. MIS al so sought clarification of the existing gag
order, review of the docunents sealed by the circuit court,
release of the videotapes and transcripts of depositions, and
the right to attend or view other depositions.

19 M t subi shi opposed these requests asserting that
W sconsin | aw does not give the public a right to exam ne before
trial depositions or discovery materials and therefore, MS had
no right to intervene in the underlying circuit court action.
M tsubishi also asserted that nedia representatives have no
right to attend depositions. Noting that the existing gag order
only applied to the depositions of its five enployees,
M tsubishi nmaintained that there was “good cause” for such
or der. M tsubishi asked the court to deny MS s notions;
however, M t subi shi did not ask the «circuit court for

affirmative relief in the form of a new protective order
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pursuant to Ws. Stat. 8 804.01(3) to apply to discovery and
depositions of individuals other than its five enpl oyees.

10 At the Cctober 21, 1999 hearing on the notions, MIS s
attorneys clarified that the newspaper was not contesting the
existing gag order insofar as it related to the depositions of
the five Mtsubishi enployees; according to MIS, it wanted the
gag order clarified so that |awers for the parties would not be
prevented from voluntarily discussing wwth MIS s representatives
their theories and the facts of the case. Furt hernore, MIS
asserted it wanted access to the transcripts and videotapes of
individuals other than the five Mtsubishi enployees, and MS
wanted the right to attend the depositions if invited by any of
the parties.

11 Mt subi shi reiterated its opposition and again
asserted that nmenbers of the nedia have no right to attend

di scovery depositions in civil actions, nor does the nedia have

a right of pretrial access to discovery materials, including
deposition transcripts, until those transcripts are filed wth
the court.

12 The circuit court explained that the only gag order in
effect in this matter related to the depositions of the five
M t subi shi enpl oyees. Then the court ruled that the press had a
right of access to information obtained in the course of

di scovery proceedings and that the only way such access could be
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denied would be if a tinmely notion for protective order were
br ought . 3

113 The «circuit <court's oral ruling was subsequently
reduced to witten form and entered on Cctober 29, 1999. That
Cctober 29th order, which is the subject of this petition for

supervisory wit, provides:

1. Journal Sentinel Inc. has the right to
intervene for the |imted purpose of establishing its

®1Inthe oral ruling fromthe bench, the court stated:

based upon the request of the press, |I'm going to
allow them access to all papers except the current gag
order on the five Mtsubishi depositions, wth the
sunset date, knowng if they don’'t conme in and ask for
relief, there'll also be access to those depositions.

The Jlawers who hold these depositions are
custodians of public records of the court in this
civil action. You're going to have to make avail abl e
t hose depositions and docunents upon reasonable tine,

upon reasonable notice, upon reasonable request. And
the party requesting wll have to bear all the
expense.

There is no gag order preventing anybody from
tal king to anyone el se.

So outside of the video depositions of the
Mt subishi enployes . . . that is the only gag order
in effect.

That it’s the judgnent of this court, under First
Amendnent protections, because this is a public forum
and these docunents are public records, that those
docunents held by the Ilawers in the form of

(conti nued)
depositions can be accessed by anyone, at their
expense, upon reasonable notice and paying for
reasonabl e costs.
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interest relative to the requested relief, but the
Journal Sentinel Inc. is not to be a formal party to
this action.

2. Parties in this action in possession of any
deposi tion, transcri pt, deposition vi deot ape or
related exhibits, except for those of the five
enpl oyees of Mtsubishi . . . are to provide copies of

such materials upon request of Journal Sentinel Inc.
The cost of providing the materials shall be borne by
Journal Sentinel Inc.

3. No gag order exists on any party or counse
regarding this case except on such information that is
directly related to the testinony of the five
enpl oyees of Mt subi shi

4. This order does not require any attorney to
provi de copies of their work product.

5. Upon the invitation of the host of a
deposition, a representative of Journal Sentinel, Inc.
may attend or contenporaneously view, but nmy not
participate in, any deposition. . . . If a party
opposes the viewing, the party in opposition may bring
a notion before this court to show good cause for
protection.

14 Mtsubishi thereafter filed a petition for supervisory
wit in the court of appeals asking that the circuit court be
prohibited from enforcing the COctober 29th order. On
Novenber 23, 1999, the court of appeals denied Mtsubishi’s
petition for supervisory relief. The court of appeals distilled
Mt subi shi’s argunents to two prinmary contentions: (1) MS does
not nmeet the criteria for intervention under Ws. Stat. 8
803.09; and (2) deposition transcripts, videotapes and exhibits
that are not yet on file in the circuit court are not court

records and as such are not subject to court ordered rel ease.
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15 Wth respect to Mtsubishi’s challenge to allow ng MIS
to intervene, the appellate court agreed with Mtsubishi’s
argunent that the two prinmary cases relied on by MIS to support

its intervention request, State ex rel. Bilder v. Delavan Tp.,

112 Ws. 2d 539, 334 Nw2d 252 (1983), and C. L. v. Edson,

140 Ws. 2d 168, 409 N w2d 417 (C. App. 1987), wer e
di stingui shable because those cases involved a newspaper’s
request for access to court docunents after settlenent of the
underlying litigation. In contrast, MIS' s intervention request
in this case sought access to pretrial discovery materials
generated by the litigation but not yet on file in the circuit
court. Neverthel ess, the appellate court concluded that
M tsubishi had not net the stringent standards for supervisory
relief because there was no showng by Mtsubishi that the
circuit court's decision permtting MIS |limted intervention for
t he purpose of obtaining access to pretrial discovery docunments

plainly violated a clear |egal duty. Dressler v. Racine County

Grcuit Court, 163 Ws. 2d 622, 630, 472 N.W2d 532 (Ct. App.

1991).

116 Wth respect to Mtsubishi’s second argunent--that
di scovery depositions not yet on file in the circuit court are
not court records to which the court may grant access--the court
of appeals again noted that there was no controlling statute or
case law stating that such materials are not court records and
cannot be released to an intervening party. Descri bi ng
M tsubishi’s argunents as raising an “interesting |legal theory,”

the court of appeals nonethel ess concluded that M tsubishi had
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not denonstrated that the circuit court had violated clear
controlling authority. Therefore, the ~court held that
supervisory relief was unavail abl e. *

17 Mtsubishi then filed with this court a petition for
supervisory wit and an alternative petition for review of the
court of appeals’ Novenber 23, 1999 deci sion. M t subi shi’s
request to stay the effect of the October 29th circuit court
order and the Novenber 23rd court of appeals’ decision was
granted until further order of this court, and MIS was ordered
to respond to Mtsubishi’s petition for supervisory relief.
This court has now heard oral argunment on the petition and
response. For the reasons explained Dbelow, we grant
M tsubishi’s petition for supervisory relief concluding, after a
de novo review, Bilder, 112 Ws. 2d at 549, that MS shoul d not
be permtted to intervene in the underlying action for even the
limted purpose of seeking access to pretrial di scovery
material. We enphasize that this is a right of access case, not
a right to dissem nate case, and we hold that neither the public
nor the press have either a comon |aw or First Amendnent right
of access to unfiled pretrial discovery materials which remain

in the custody and control of the parties to the litigation.

ACCESS TO DI SCOVERED | NFORVATI ON

The Common Law

* The court of appeals also denied Mtsubishi’'s alternative
request that it be granted perm ssive appeal of the court of
appeal s’ Cctober 29th order.

10
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118 Neither the press nor the public have a comon |aw
right to exam ne discovery nmaterials as they are being generated
in the course of pretrial discovery in a civil action. The
access rights of news nedia and the general public are identical

in scope. Estes v. Texas, 381 U S. 532, 540 (1965); Houchins v.

KQED, Inc., 438 U S 1 (1978); Cty of OGak Creek v. King, 148

Ws. 2d 532, 549, 436 N W2d 285 (1989). While the press and
the public jointly possess a common law right to inspect and

copy judicial records and public docunents, N xon v. Warner

Conmmuni cations, Inc., 435 U S. 589, 597, 98 S.C. 1306, 1311,

55 L. Ed. 2d 570 (1978); Bilder, 112 Ws. 2d at 546; C.L. V.

Edson, 140 Ws. 2d at 177; Ws. Stats. 88 19.32(1) and 59.20(1);
State ex rel. Youmans v. Owens, 28 Ws. 2d 672, 677, 137 N.w2d

470 (1965), this court has never held that private docunents
collected during discovery are “judicial records;” in fact,
there is substantial case authority to the contrary. Uni ted

States v. Anderson, 799 F.2d 1438, 1441 (1ith Gr. 1986); In Re

Al exander Grant and Co. Litigation, 820 F.2d 352, 355 (11th Cr.

1987); Anderson v. Crayovac, Inc., 805 F.2d 1, 13 (1st Gr.

1986). Although the case law refers to a common | aw presunption
that the public and nedia my inspect judicial records,
generally that presunption extends only to docunents which have

been filed with the court such as pleadings, Bilder, 112 Ws. 2d

and settlenent agreenents, Edson, 140 Ws. 2d. The common | aw
right of access does not extend to information collected through

di scovery which is not a matter of public record. Seattle Tines

Co. v. Rhinehart, 467 U.S. 20, 33 (1984).

11
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119 Docunents on file with a court or custodian my be

consi der ed public records. Newspaper s, I nc. V. Brei er,

89 Ws. 2d 417, 279 N.W2d 179 (1979) (daily arrest records are
public docunents within the public records statute); Bilder, 112

Ws. 2d and Edson, 140 Ws. 2d. Sone cases have held, however

that even docunents that have been filed with the court are not
necessarily included wthin the scope of the comon |[aw
presunption of access unless such docunents have been relied on
in determning the |litigant’s substantive rights. In Re

Reporters Conm for Freedom of the Press, 773 F.2d 1325 (D.C

Crcuit 1985) (Scalia, J., witing for court and Wight, J.

di ssenting, agree that the common |aw presunption of access does
not go beyond evidentiary materials used in determning the
l[itigant’s substantive rights). Sonme cases have even held that
the public’s right of access extends only to materials
considered by the court when ruling on dispositive pretrial

notions, Matter of Continental Illinois Securities Litigation,

732 F.2d 1302 (7th Gir. 1984); Joy v. North, 692 F.2d 880 (2nd

Cr. 1982). That is not the situation here. The discovery
mat eri al s sought--and which the circuit court granted MIS al nost
unrestricted access to--have not yet been filed nor used in any
pretrial notions or rulings inplicating the parties’ substantive
rights; in fact, the circuit court's order operates for the nost
part in futuro since the discovery process in the recently filed
under |l ying action has only just begun.

20 In this state, unless otherwi se ordered, the origina

copies of all depositions and other discovery materials are not

12
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filed in the circuit court but instead are retained by the party
who initiated the discovery or that party’'s attorney.

Ws. Stat. § 804.01(6).°> The circuit court never ordered that
any depositions, either those already taken or those to be taken
in the future, wll be filed in court; consequently, the
depositions obtained during pretrial discovery in the underlying
action presumably will be retained by the party initiating the
di scovery procedures. The person before whom the depositions
are taken nust “securely seal” them and pronptly serve the
depositions upon the party or attorney requesting them giving
notice of the service to all parties and the court. Section
804.05(7). Upon paynent of reasonable charges, a copy of the
deposition shall be furnished to “any party or to the deponent.”
Ws. Stat. 8 804.05(7)(c). Based on this statutory schene, we
conclude the depositions generated in the pretrial discovery
proceedi ngs in the underlying action are not judicial records to
which a comon |aw presunption of access applies because they
have not yet been filed in court, nor have they yet been used as
evidentiary mat eri al in determ ni ng any of [itigants’
substantive rights. As long as these materials remain in the
possession of the parties and have not yet been filed or even

used in court, they remain the private, personal property of the

® The statutory provisions dealing wth videotapes of
depositions are simlar but not identical. For exanple, Ws.
Stat. 8§ 885.46 requires that the official before whom the
vi deot ape deposition is taken nust maintain a secure and proper
storage of the original videotape. Li ke transcripts, videotape
depositions are not required to be filed in court. 1988
Judi cial Council Note to Ws. Stat. 8§ 885.43.

13
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[itigants to which neither the nedia nor the public have a
common | aw right of access.

First Amendnent Ri ght of Access

21 Most of the cases addressing the issue of the public’s
or nedia’s right of access--either comobn law or First
Amendnent--to pretrial discovery material arise in the context
of a challenge to a protective order that has been issued, the
effect of which is to seal the discovery materials from public
exam nat i on. The instant case presents the converse of that
situation: here the circuit court did not issue a protective
order but rather 1issued what anmounts to a blanket order
conpelling the parties and their attorneys to provide MIS with
access to not only existing discovery materials in the
possession of any of the parties, but apparently also to any
such discovery materials to be generated in the future. I n
anal yzing the appropriateness of such an order, the distinction
must be mai ntained between the nmedia’s First Amendnent right to
di ssem nate information acquired during a trial, and the nedia’ s
right to access information generated in a pretrial discovery
context. The instant case involves private litigants conducting
pretrial discovery in preparation for a trial on a tort claim
Al t hough MJS contends that the discovery materials in this case
are public docunents because they have been generated in a
| awsuit brought in the state court system involving a |arge
public works project funded by public tax nonies, this is, in
the final analysis, a civil dispute between private litigants.

As in Seattle Tinmes, here there is no governnental entity or

14
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public official who is currently an active party to this
[itigation. There are no allegations that public funds are in
jeopardy in this |awsuit. The underlying case is a tort action
brought by private plaintiffs against a corporate entity; public
i ssues and concerns are not in dispute. The fact that this case
arose from an accident at a public works project and has
generated a great deal of publicity is not enough to transform
this into the type of public controversy in which all docunments
are inbued with “public record” status.

22 In Seattle Times, the U S. Suprene Court stated that

“pretrial depositions and interrogatories are not public

conponents of a civil trial.” Ild. 467 U.S. at 33 (footnote
omtted). The court recognized that “[s]uch proceedings were
not open to the public at common law. . . .7 1d. Chief Justice

Burger witing separately in another case asserted that “it has
never occurred to anyone, so far as | am aware, that a pretria
deposition or pretrial interrogatories were other than wholly

private to the Ilitigants.” Gannett Conpany Vv. DePasqual e,

443 U. S. 368, 396 (1979). The sane is true with respect to the
di scovery materials at issue here. These are “wholly private to
the litigants.”

23 The issue in Seattle Tines focused on the freedom of

the press to publish pretrial discovery information rather than,
as here, on the press’s right of access to such information;

neverthel ess, that case is instructive. In Seattle Tinmes, the

newspaper was actually a defendant in a defamation action

brought by Rhinehart, a leader of a religious group; the

15
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question was whether the newspaper could publish information it
had gathered through the pretrial discovery process in the
course of that civil litigation. The state trial court granted
Rhi nehart a protective order prohibiting the newspaper from
dissemnating information obtained in the discovery process;
that order, however, did not apply to information gained through
means outside of the discovery process. The protective order

issued in Seattle Tinmes was based on Washington's Cvil Rule

26(c), which is alnost identical to Ws. Stat. § 804.01(6).

24 In Seattle Tinmes, the United States Suprene Court

viewed the crucial issue as being whether a protective order
precl udi ng the newspaper from di ssem nating information gathered
during the pretrial discovery process was an infringenent on
that party’'s First Amendnent rights. The Court concluded it was
not . Inmportant to the Court’s analysis was the fact that the
Washi ngt on di scovery rul es (l'ike ours, Ws. Stat.

8§ 804.01(2)(a)) provide for |liberal discovery, not limted to

matters that will be adm ssible at trial; the rules only require
t hat the information sought to be discovered is “not
privileged,” is “relevant” and appears “reasonably calcul ated”
to lead to the discovery of adm ssible evidence. The Court

pointed out that nuch of the information brought forth during
pretrial discovery may be wunrelated, or only tangentially
related, to the wunderlying cause of action and that the
di scovery rules often allow extensive intrusion into the private

affairs of both litigants and third parties. Seattle Tines,

467 U.S. at 30-33. Commenting on the private nature of the

16
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pretrial discovery process, the Court in Seattle Tines stated

that “pretrial depositions and interrogatories are not public
conponents of a civil trial.” Id. at 33 (footnote omtted).
Further, the Court noted that discovery rarely takes place in
public and depositions are scheduled at tines and places nobst
convenient to those involved and that interrogatories are
answered in private. 1d. at 33, n.19.

125 In light of these factors, the United States Suprene

Court in Seattle Tinmes stated that restraints placed on

di scovered, but not yet admtted, information do not anobunt to a
restriction on a traditionally public source of information.
| d. Accordingly, because of the wunique character of the

di scovery process, trial courts have substantial latitude to

fashion protective orders. Id. at 36. Therefore, the court
held “that where . . . a protective order is entered on a
showng of good cause . . . is |limted to the context of
pretri al civil di scovery, and does not restrict t he

dissem nation of the information if gained from other sources,
it does not offend the First Amendnent.” [|d. at 37 (footnote
omtted). The protective order in that case which prohibited
the newspaper from dissem nating discovered information before
trial was not the kind of classic prior restraint that required
an exacting First Amendnent scrutiny. 1d. at 33.

126 As noted, the instant case is not a restriction on the
media to dissemnate discovery information: M tsubishi never
asked for, and the circuit court never entered, a protective

order (except for the gag order relating to the five Mtsubishi

17
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enpl oyees which is not challenged in this court). Instead, this
case involves the issue of whether MIS has a right of access to
the discovery docunments currently in possession of the private
l[itigants in this case. W have already concluded that there is
no common law right of access to such discovery docunents
especi ally because they have not been filed in the circuit court
nor have they been used to determ ne any substantive rights of
the parties. W also hold, for the reason suggested by the U S

Suprene Court’s analysis in Seattle Tinmes, that neither the

medi a nor the public have a First Amendnent right to have access
to such pretrial discovery materials.

127 The District of Colunbia Grcuit Court of Appeals in
Reporters Conm for Freedom of the Press, 773 F.2d 1325 (1985)

addressed the issue of whether there was a First Amendnent right
to court records of civil proceedings. The court identified and
anal yzed the two-prong test utilized for determ ning whether the
public has a First Amendnent right of access to judicial
pr oceedi ngs: (1) whether the proceeding has historically been
open, and (2) whether the right of access plays an essential
role in the proper functioning of the judicial process and the
government as a whol e. ld. at 1331. Bot h those questions have
to be answered affirmatively before a constitutional requirenent
of access could be inposed. 1d. Judge Scalia, witing for the
District of Colunbia Crcuit Court of Appeals, exhaustively
exam ned historical tradition but found no clear, | ong-
established historical practice that woul d  support t he

pronouncenent of a constitutional rule precluding courts from

18
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treating the records of private civil actions as private matters
until trial or judgnent. Then, applying a functional analysis
to the issue of whether nedia access to pretrial discovery
materials plays an essential role in the proper functioning of
the judicial process, the court concluded that the press had no
constitutional right of access to pretrial discovery materials
until such materials had been admtted into evidence. Judge

Scalia read Seattle Tinmes and Chief Justice Burger’s observation

in Gannett Co. v. DePasquale, 443 U S. at 396, that pretrial

depositions and interrogatories are “wholly private to the
l[itigants,” as recognizing that the adm ssion of evidence is the

“touchstone” of a First Anendnent right to public access.

773 F.2d at 1338. In other words, Judge Scalia believes there
is no right of public access to discovery materials until such
materials are actually admtted at trial. The court went even
further and held that wuntil final judgnent is entered, the

district court could, wthout violating the First Anmendnent,
categorically refuse to grant the press access to pretrial
di scovery materi al s. Specifically, the appeals court said that
the press had no First Amendnent entitlenment to a docunent-by-
docunent determ nation of the need for a protective order prior
to the entry of the final judgnent. Id. Moreover, the court
reasoned that a docunent-by-docunent justification for ordering
trial exhibits to be sealed would be “sinply unworkable” and
“utterly infeasible.” 1d.

28 In the instant case, the circuit court's suggestion

that the parties have the burden to file notions for protective

19
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relief on a case-by-case or deposition-by-deposition basis would
be subject to this same criticism it is “sinply unworkable”
because of the burden it would inpose on the circuit court,
especially in a case where it is likely that the discovery
process will be prolonged and extensive.

29 The circuit court permtted MIS to intervene in this
action for the Ilimted purpose of obtaining access to the
pretrial discovery material, not yet filed in the circuit court
and much of which has not yet even been generated. According to
the court, the lawers holding these depositions and discovery
materials are “custodians of public records.” From that
premse, the circuit court found that MS had a protectable
legal interest permtting its intervention as a matter of right
under Ws. Stat. 8 809.03 to obtain access to these materials.
For the reasons discussed above, we conclude this goes too far

We hold that unfiled, pretrial discovery materials generated in
a civil action between private parties are not public records
and that neither the public nor MIS has either a comon |aw or

First Amendnent right of access to such materials.®

® W express no opinion concerning whether the parties may
release to the nedia any depositions and discovery material the
parties or their attorneys nmay have in their possession. Ws.
Stat. 8§ 804.01(6). We only hold that the circuit court may not
conpel the parties or their attorneys to provide the nedia with
access to such unfiled ©pretrial di scovery materials.
Accordingly, we vacate the stay previously entered in this
matter which had the effect of precluding the parties or their
attorneys from voluntarily providing the nmedia with access to
di scovery material s.

20
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130 Because MJS has no common |aw or First Anmendnent right
of access to the pretrial discovery materials it sought in this
case, the circuit court erred in permtting MIS to intervene and
erred in ordering the parties and their attorneys to provide
copi es of such nmaterials upon request to MIS. W deem the broad
scope of the circuit court’s CQOctober 29, 1999 order to be a
violation of the circuit court’s plain duty and of plain
principles of Jlaw, accordingly, the petitioner has nmde a

sufficient showing to justify supervisory relief. See State ex

rel. Beaudry v. Panosian, 35 Ws. 2d 418, 426, 151 N W2d 48

(1967) and State ex rel. Newspapers v. Crcuit Court, 124 Ws.

2d at 513. Therefore, we grant Mtsubishi’s petition for a
supervisory wit to prohibit the circuit court from enforcing
its October 29, 1999 order; we vacate the stay previously
entered by this court on Decenber 7, 1999, and we dismss the
petition for review in Case No. 99-2810-W We direct that
further proceedings in this matter shall be conducted in

accordance wth this opinion.
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131 SH RLEY S. ABRAHAMSON, CHIEF JUSTICE (concurring).
The majority opinion’s holding is very narrow. “W hold that
unfiled, pretrial discovery nmaterials generated in a civil
action between private parties are not public records and that
neither the public nor MS [MIwaukee Journal Sentinel] has
either a common law or First Amendnent right of access to such
material s.” Majority op. at 9 29 (enphasis added). The
majority repeatedly states its holding that the circuit court
erred as a matter of law in providing the nedia with access to
unfiled pretrial discovery material because access to unfiled
pretrial discovery material is not protected by comon |aw or
the First Amendnent. Mpjority op. 91 2, 17, 20, 26, 29 and n.5
(enphasi s added).

32 1 can accept this narrow holding even though it
el evates form over substance. In this case the circuit court
did not order the depositions in question to be filed in circuit
court as is the court's prerogative under Ws. Stat. 8 804.01(6)
(1997-98) .1 The circuit court did, however, exercise control
over the depositions and in effect, ordered them filed and then
rel eased to the parties with instructions.

133 As a result of the majority opinion, if the MIwaukee
Journal Sentinel still wants access to the depositions, it
shoul d begin again in the circuit court. The newspaper shoul d,

as it did in this matter, nove to intervene in the action for

! The M Iwaukee Journal Sentinel does not assert in this
court a right to sit in on depositions. Rat her, the newspaper
seeks affirmation of the circuit court's order that deposition
transcripts be provided to the newspaper.
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the limted purpose of seeking access to pretrial depositions.
It should request the circuit court to order the depositions

filed in circuit court and to authorize the newspaper to have

access to the depositions.? The circuit court my, in its
di scretion, then order release of all, part or none of the
depositions filed in court. Judicial restriction on access to

pretrial discovery material is valid, when good cause is shown,

such as potential harm to commercial, economc, privacy or
reputational interests of parties or nonlitigants and the
possible prejudice to the parties’ fair trial rights. W' s.

Stat. 8§ 804.01(3) directs the circuit court to balance these
concerns and to issue protective orders when appropriate.® The
circuit court’s exercise of discretion balances two conpeting
principles fundanental to pretrial discovery: (1) The public at
| arge pays for the courts; discovery is governed by the courts;
the public has an interest in all stages of a judicia

proceeding; and the subject of sonme cases involves a public

2A motion to intervene for a linited purpose is the
appropriate procedure. See, e.g., In re NASDAQ Market-Mkers
Antitrust Litigation, 164 F.R D. 346, 350-51 (S.D.N. Y. 1996).

® The circuit court exercised its discretion in this case.
Mtsubishi failed to seek a protective order, even when the
circuit court invited such a request.

Ws. Stat. § 804.01(3) provides:

Protective orders. (a) Upon notion by a party or by
the person from whom di scovery is sought, and for good
cause shown, the court may nmake any order which
justice requires to protect a party or person from
annoyance, enbarrassnent, oppression, or undue burden
or expense, including but not limted to one or nore
of the follow ng .
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interest; and (2) Pretrial discovery, unlike the trial itself,
is wusually conducted in private; the scope of discoverable
information is Dbroad, including materi al that cannot be
introduced into evidence at trial; and pretrial discovery is
designed for the party receiving it, not for strangers to the

case.

I
134 The circuit court has express authority to order the
depositions in question in the present case to be filed with the
court. Ws. Stat. 8 (Rule) 804.01(6) provides that the origina
copies of pretrial discovery material shall be retained by the

party initiating the discovery “unless the court in any action

orders otherw se” (enphasis added).*

135 This reading of Ws. Stat. 8 (Rule) 804.01(6) conforns
to the historical developnment of the rule. Unti | 1986
deposition transcripts were filed wth the «circuit court
imredi ately after they were taken. Ws. Stat. 8§ 804.05(7)(a)

(1983-84).° The deposition becane part of the court record and

“ Ws. Stat. § 804.01(6) (1997-98) states:

(6) Custody of discovery docunents. (a) Unless the
court in any action orders otherw se, the original
copies of all depositions, interrogatories, requests

for admssion and responses thereto, and ot her
di scovery docunentation shall be retained by the party
who initiated the discovery or that party's attorney.
(b) The original copy of a deposition shall be
retained by the attorney sealed as received from the
person recording the testinony until the appeal period
has expired, or until nmade a part of the record.

° Ws. Stat. § 804.05(7)(a) (1983-84) stated in part:

3
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apparently was available to the public pursuant to Ws. Stat.
8§ 59.14 (1983-84), subj ect to statutory and conmmon | aw
limtations on public access.®

136 In 1986, pursuant to Suprene Court Oder, Ws. Stat
8 (Rule) 804.01(6) was created to provide that pretria
di scovery material is retained by the parties rather than filed
in circuit court unless the circuit court orders otherw se. The
drafting file for the newy created Ws. Stat. 8 801.04(6)
denonstrates that the only reason for the change was to ease the
filing burden on the circuit courts and their clerks.’ The 1986
amendnent does not alter the nature of the deposition
transcripts, which are docunents that are under the custody and
control of the circuit court.

137 This reading of Ws. Stat. 8§ (Rule) 804.01(6) is
consistent with Federal Rules of G vil Procedure 5(d), which is

the nodel for Wsconsin’s anal ogous § 804.01(6).8 Rul e 5(d)

The person [who recorded the deposition] shall then
securely seal the deposition in an envel ope indorsed
wth the title of the action and nmarked “Deposition of
(here insert the nane of the deponent)” and shal
pronptly file it wwth the court in which the action is
pendi ng .

® For a discussion of linmtations, see C L. v. Edson, 140
Ws. 2d 168, 180-82, 409 N.W2d 417 (Ct. App. 1987).

" See Drafting File for Ws. Stat. § 801.04(6).

8 Ws. Stat. § 804.01(3)(a) (regarding protective orders) is
conparable to Federal Rules of G vil Procedure Rule 26(c); Ws.
Stat. 8§ 804.01(6) is conparable to Federal Rules of Gvil
Procedure Rule 5(d).

Rul e 5(d) provides:



No. 99-3110. ssa

states that discovery papers required to be served shall be
filed with the district court unless the district court orders
otherwi se for discovery material. Local rules in many federa
district courts provide, as does Ws. Stat. § 804.01(6), that
di scovery material need not be filed with the district court
except by order of the district court. The federal Advisory
Committee notes that acconpany Rule 5(d) and a proposed
anendnent to change Rule 5(d) to read like 8 804.01(6) state the
Committee's rationale clearly: Rule 5(d), the proposed anmendnent
and the | ocal rules enbody the Commttee’s concern that
di scovery material may be of interest to nonparties and that the
general public should be afforded access to discovery materia
whenever possible.®

138 Thus the fact that the depositions are now retained by

parties pursuant to Ws. Stat. 8 (Rule) 804.01(6) does not

Filing; Certificate of Service. Al papers after the
conplaint required to be served upon a party, together
with a certificate of service, shall be filed with the
court within a reasonable tine after service, but the
court may on notion of a party or on its own
initiative or der t hat depositions upon ora
exam nation and i nterrogatories, requests for
docunents, requests for admssion, and answers and
responses thereto not be filed unless on order of the
court or for use in the proceeding.

® See Public Citizen v. Liggett Goup, Inc., 858 F.2d 775,
788-90 (1st Cir. 1988); In re “Agent Orange” Product Liability
Litigation, 821 F.2d 139, 145-47 (2d Cr. 1987); In re NASDAQ
Mar ket - Makers  Anti trust Litigation, 164 F.R D. 346, 354
(S.D.N. Y. 1996); Hawey v. Hall, 131 F.R D. 578, 581-83 (D. Nev.
1990) .
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change the circuit court's control over the depositions and the

circuit court's power to order themfiled in court.

[

139 The nmmjority opinion does not address under what
ci rcunstances a nonparty nmay have access to depositions filed in
circuit court. The majority opinion nmerely holds that common | aw
and the First Anendnent do not require public access to unfiled
pretrial discovery materi al

40 1 need not discuss the common |aw or First Anmendnent
rights to public access of pretrial discovery material that is
filed in court. The Wsconsin rules set forth in Ws. Stat. ch
804 relating to discovery govern public access to filed pretrial
di scovery material. The rules recognize that private litigants
have protectable interests in information disclosed through
di scovery and afford neans for protecting those interests.
Public access is not permtted when good cause is shown to close
access. Ws. Stat. 8§ 804.01(3)(a), like Federal Rule of GCvil

Procedure Rule 26(c),'° provides in pertinent part that “[u]pon

10 Rul e 26(c) provides:

Protective Orders. Upon notion by a party or by the
person from whom di scovery is sought, acconpanied by a
certification that the novant has in good faith
conferred or attenpted to confer wth other affected
parties in an effort to resolve the dispute wthout
court action, and for good cause shown, the court in
which the action is pending or alternatively, on
matters relating to a deposition, the court in the
district where the deposition is to be taken may nake
any order which justice requires to protect a party or
person from annoyance, enbarrassnent, oppression, or

6
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motion by a party or by the person from whom discovery is
sought, and for good cause shown, the court may nake any order
which justice requires to protect a party or person from
annoyance, enbarrassnent, oppr essi on, or undue burden or
expense . . . .7 Thus a party may seek a protective order to
limt access to pretrial discovery material if the party shows
good cause. “[T] he obverse also is true, i.e. if good cause is
not shown, the discovery materials in question should not
receive judicial protection and therefore would be open to the

"1 |n other words, unless the public has

public for inspection.
access to discovery material under the law, a party would not
need a court order seeking to protect the material.?!?
11

41 | conclude that Ws. Stat. 88 (Rules) 804.01(3) and
804.01(6) permt a person, including the nedia, to intervene in
an action for the limted purpose of asking the court to order
pretrial discovery material to be filed in the court and to
order access to the filed pretrial discovery material. I

further conclude that the circuit court nust exercise its

discretion in determning whether to allow access to all, part

undue burden or expense, including one or nore of the
foll ow ng .

“9n re “Agent Orange” Product Liability Litigation, 821
F.2d 139, 145 (2d G r. 1987).

12 See also Ws. Stat. § 885.44(13)(a) regarding videotaped
depositions, which expressly provides that a copy of a
vi deot aped deposition or a witten transcript or audio recording
shall be provided to any party or other person authorized by the
court.
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or none of the pretrial discovery material that is filed.
Judicial restriction on access to filed pretrial discovery

material is valid, under the rules, when good cause is shown,

including potential harm to commercial, economc, privacy or
reputational interests of parties or nonlitigants and the
possible prejudice to the parties’ fair trial rights. Feder al

courts that have examned the analogous federal rules have
reached conclusions simlar to the ones | reach.®

142 For the reasons set forth, | concur.

13 See, e.g., Public Ctizen v. Liggett Goup, Inc., 858
F.2d 775, 790 (1st Gr. 1988); In re “Agent O ange” Product
Liability Litigation, 821 F.2d 139, 145-46 (2d Cr. 1987); In re
NASDAQ Market-Makers Antitrust Litigation, 164 F.R D. 346, 351-
54 (S.D.N. Y. 1996); Haw ey v. Hall, 131 F.R D. 578, 581-83 (D
Nev. 1990).
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